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DETAILED  SUPPLEMENTAL  REPORT,  LAND  OFFICE 
INVESTIOATING  COMMITTEE. 


Thie  only  charges  that  have  been  ijresented  to  this  Commit- 
tee by  any  person  or  persons  as  against  the  State  Board  of 
Land  Commissioners  of  Montana,  were  certain  charges  made 
by  Mr.  Clarke  Fisk,  a  former  employee  of  the  State  Board 
of  Land  Commissioners. 

Our  examination  of  the  officials  of  the  office  and  exami- 
nations that  we  caused  to  be  made  of  the  office  gienerally, 
has  convinced  us  that  there  are  no  other  charges  that  could 
be  made  against  the  Board  or  its  administration.  We  are  -also 
convinced  that  the  charges  which  were  put  before  us  by  Mr. 
Clarke  Fisk  are  without  foundation,  however,  they  having  been 
submitted  we  considered  them  and  report  accordingly. 

Mr.  Fisk  has  made  orally  to  some  of  the  meml^ers  of  the 
Committee  the  charge  that  he  resigned  from  his  position  be- 
cause be  could  not  approve  of  transactions  taking  place  in 
the  Land  Board.  From  an  examination  of  the  records  we  are 
of  the  opinion  that  Mr.  Fisk's  resignation  which  Svas  for- 
warded to  Governor  Stewart,  together  with  a  copy  of  his 
charges,  on  May  8,  1914,  was  made  after  he  had  knowledge 
of  the  fact  that  the  Board  had  ordered  a  termination  of  his 
employment  at  the  end  of  that  month,  because  his  letter  bears 
date  of  May  8,  1914,  whereas  on  page  130  of  Volume  V  of  the 
minutes  of  the  State  Board  of  Land  Commissioners  we  find 
included  in  the  minutes  of  May  6,  1914  after  the  Board  had 
elected  Mr.  Daly  Johnson  of  Helena  to  take  the  position  then 
held  by  Mr.  Fisk  the  following  entry  : 

^Whereupon  thei  Board  revoked  the  appointment  of 
Clarke  Fisk  as  AssivStant  Forester,  effective  May  31,  1914." 

And  the  State  Forester  states  that  the  notification  to 
Mr.  Fisk  was  given  within  five  minutes  after  the  Board 
made  the  order,  so  that  Mr.  Fisk'S  resignation  of  date  May 
the  8th  was  after  his  knowledge  that  his  siprvice^  Avouhl  be  no' 
longer  required. 

We  also  find  that  the  Fisk  charges  are  what  would  be 
called  in  a  court  of  equity  stale  claims,  in  that  they  were  pub- 
lished at  length  in  the  Montana  Progressive  on  October  the 
29th,  1914,  (last  page  of  the  publication)  and  therefore  were 
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doubtless  ijreseiited  to  members  of  the  Legislative  iVssembly 
of  the  Fourtietenth  Session  (in  1915)  and  since  we  find  no  rec- 
ord of  their  being  considered  or  disposed  of  we  are  forced  to 
assume  that  that  Session  declined  to  consider  the  complaints. 

From  a  casual  examination  wie  also  find  that  the  charges 
were  not  considered  by  the  political  conventions  of  either  of 
the  two  prominent  political  parties  of  the  state,  wliere,  if  true, 
they  could  have  been  effectively  used. 

But  passing  Mr.  Fisk's  oral  charge  and  tliip!  late  day  at 
Avhich  his  charges  are  presented  and  taking  the  charges  in  the 
order  that  they  are  presented,  we  find  th^e  following: 

OHAKGE  A-1. 

Attention  is  called  to  Section  65  of  Chapter  147  of  the 
Laws  of  190'9,  which  provides  that  if  any  successful  bidder  at 
a  public  safe  of  state  lands  refuses  or  neglects  to  make  pay-" 
ment  or  deliver  bond,  he  shall  forfeit  to  the  State  of  Montana 
the  sum  of  f 100.00  Avith  costs,  and  the  Attorney  General  sliall 
institute  a  suit  for  the  recovery  thereof. 

On  September  14,  1912,  J.  H.  Grarrett  of  Harlowton  and 
Chicago,  through  his  agent  J.  V.  Kelly,  purchased  the  lands 
described  in  A  1  of  the  Fi^k  cli arises.  Thei  fifteen  per  cent  pay- 
ment, plus  costs,  amounting  to  |2,046.00  was  tendered  in  the 
form  of  a  draft  at  the  time  of  the  sale ;  the  draft  went  through 
the  banks  at  Helena  at  a  later  date  and  was  later  dishonored, 
but  was  finally  paid  on  January  28,  1913.  The  Frsk  charges 
state  that  pressure  was  brought  to  bear  upon  him  as  an  officer 
to  proceed  with  the  routine  Avork  of  the  issuance  of  the  certifi- 
cate of  purchase ;  this  he  refused  to  do  and  he  states  that  the  then 
Land  Board  (Governor  Norris,  Attorney  General  Galen  and 
Secretary  of  State  Swindlehurst)  at  a  special  session  forbade 
his  so  proceeding.  We  find  no  record  in  thie  Land  Office  of 
any  such  special  or  other  similar  meeting.  Fisk  then  charges 
that  after  Governor  Stewart  came  into  office  (January  1st, 
1913),  he,  Stewart,  ^'sidestepped,"  although  he  does  say  that 
Governor  Stewart  then  told  him  that  '^parties  insisting  on 
the  illegal  issuance  of  these  papers  did  so  at  their  peril." 
Nevertheless  he,  Fisk,  prepared  the  certificates,  laid  them  on 
Governor  Stewart's  desk,  and  on  the  7 th  day  of  February,  1913, 
he  charges  Governor  Stewart  signed  these  certificate:s.  We  be- 
lieve Governor  Stewart  could  have  been  by  law  compelled  to 
sign  them,  because  the  sale  had  been  legally  conducted  and  tine 
draft  had  been  paid  some  ten  clavs  before,  to-wit :  January  28, 
1913. 
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(1)  The  citation  of  thiei  law  does  not  justify  the  charge 
made,  because  the  law  does  not  give  right  to  enforce  the  penalty 
of  1100.00  until  after  the  purchaser  "neglects  to  make  payment 
or  deliver  his  bond/'  so  the  State  would  have  no  right  to  demand 
this  1100.00  until  there  was  a  failure  of  payment  or  bond,  and 
in  this  case  thfetre  was  no  failure  of  payment;  on  the  contrary, 
the  draft  for  $2,046.00  was  paid,  and  the  State  of  Montana  still 
has  the  money. 

(2)  The  facts  do  not  justify  the  charge,  because  we  find 
that  the  State  Land  Office  eveir  since  it  has  been  holding  public 
sales,  in  conformity  with  the  common  practice  among  busi- 
ness men  of  the  world,  permitted  the  use  of  drafts  and  checks 
at  its  sale,  and  further  that  such  sales  are  preceded  by  an  an- 
nouncement that  drafts  or  checks  will  be  received,  and  in  the 
Garrett  purchase  the  draft  was  furnished  at  the  time  the  sale 
was  made,  so  that  the  Land  Office  had  a  legitimate  right  to 
proceed  with  the  routine  work  of  this  sale  up  until  the  time 
that,  according  to  their  rules,  they  should  deliver  the  certificate. 

W e  further  find  that  this  is  not  the  first  experience  in  the 
Land  Office  that'  checks  or  drafts  have  been  dishonored  or  re- 
fused payment-  and  that  the  Land  Office  has  always  proceeded 
to  take  up  the  question  of  payment  with  the  purchaser  just  as 
they  did  in  this  case  ( see  files  2489-a-b-c ) ,  and  that  growing  out 
of  that  correspondence  this  draft  was  finally  paid  on  January 
28, 1913,  ( see  cash  book  record  22221 ) .  Further,  checks  being  so 
frequently  recieived  (at  every  sale)  it  would  be  impracticable 
to  hold  up  the  routine  of  the  office  waiting  to  see  if  each  check 
after  deposit  in  Hlelena  after  return  from  the  sale  went  through 
and  was  paid.  For  that  reason  the  checks  are  at  once  deposited 
in  Helena  as  cash  and  are  carried  as  cash  until  the  account  is 
finally  disposed  of  by  either  a  cancellation  of  the  sale  and  the 
state  getting  the  land  back,  or  a  completion  of  the  sale  in  the 
usual  manner. 

(3)  The  routine  of  the  office  requires  that  a  partial  pay- 
ment accompany  the  bid  and  that  clearance  of  leasors  and  their 
improvements,  by  purchase  or  otherwise,  be  obtained  by  the  pur- 
chaser, and  that  the  possession  be  not  delivered  in  any  eyent 
prior  to  the  first  of  January  following  the  date  of  sale,  so  that 
in  no  event  was  Garrett  entitled  to  possession  prior  to  Janu- 
ary 1,  1913,  and  his  payment  was  only  twenty-eight  days  short 
of  that  date,  so  that  if  there  was  a  delinquency  in  the  failure  to 
obtain  this  flOO.OO  deposit  or  bond  in  this  twenty-eight  day 
period  it  might  be  reasonably  accounted  for  by  the  fact  that  a 
new  administration  was  taking  hold  of  affairs  and  they  natural- 
ly wouldn't  institute  these  proceedings  in  so  short  a  time. 


—5— 


(4)  We  further  find  that  neither  does  the  law  or  the  facts 
sustain  these  charges  as  against  the  State  Land  Board,  because 
the  section  of  the  law  cited  in  the  charge  ( Siection  65,  Chapter 
147)  shows  clearly  that  a  deposit  was  not  contemplated,  but 
that  if  the  purchaser  failed  a  suit  should  be  instituted.  And 
furthermore,  such  suit  is  not  even  under  the  direction,  super- 
vision or  control  of  the  State  Land  Board.  The  law  in  ques- 
tion in  the  same  paragraph  cited  in  the  charges,  provides :  ^^and 
the  Attorney  General  shall  institute  a  suit  for  the  recovery 
"thereof  in  the  name  of  the  State  of  Montana,"  so  that  the  charge 
is  not  properly  laid  at  all  against  the  State  Land  Board,  and  if 
good  at  all  is  good  today  and  the  present  Attorney  General 
would  have  authority  to  bring  the  suit  if  he  deemed  it  advisable. 

That  the  charges  are  the  result  of  a  personal  feeling  of  a 
discharged  employee  is  evidenced  b}^  the  fact  that  they  fail  to 
take  into  consideration  the  benefits  which  the  State  has  obtained 
in  this  transaction.  The  money,  |2,046.00,  the  State  received 
January  28,  1913;  the  subsequent  payment  due  in  September 
1913  (one  year  after  purchase)  not  being  made  the  contract  of 
purchase  was  at  this  later  date  cancelled  by  the  Board,  so  that 
the  State  now  has 

(a)  The  land  back  and  the  contract  cancelled; 

(b)  The  sum  of  f 2,046.00  in  cash; 

(c)  The  interest  on  this  amount  for  four  years; 

(d)  No  outstanding  obligation  or  pending  litigation, 
since  the  contracts  were  never  delivered  and  are*  now  in  the  Land 
Office  files  bearing  the  red  ink  cancellation  indorsement  on 
their  face. 

We  therefore  find  that  Charge  A-1  is  not  sustained  by  the 
evidence;  and  that  the  State  Land  Board  did  not  violate  the 
law  in  handling  the  transaction;  and  that  the  State  of  Mon- 
tana has  been  benefitted  to  the  extent  of  now  having  on  hand 
the  first  payment  which  has  been  forfeited  to  it  of  |2,046.00, 
plus  its  interest  for  four  years,  and  also  still  has  possession  oi 
the  original  contracts,  hence  it  still  has  iDOSsession  and  owner- 
ship  of  the  land  in  question. 

CHARGEiB-2. 

This  charge  is  that  the  Montana  Logging  Company,  under 
a  permit  dated  J une  3,  1912,  being  number  8-C  was  given  a  per- 
mit to  remove  2,110,000  board  feet  of  fire'  killed  timber  from 
Section  36,  Township  25,  N.,  R  32  West,  and  that  notwithstand- 
ing that  its  contract  was  so  limited  it  actually  cut  and  removed 
from  the  Section  3,101,660  board  feet,  and  that  of  the  additional 
amount  so  cut  it  only  paid  for  84,840  board  feet  as  green  timber 
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at  the  trespass  price  of  |6.00  per  tliousand,  and  that  notwith- 
standing this  the  State  Land  Board  made  a  final  settlement, 
throngh  its  State  Land  Agent,  with  this  Company  for  a  balance 
of  $119.75.  This  land  was  burned  over  in  the  big  fire  of  1910, 
and  it  later  appears  in  the  correspondence  by  letters  from  the 
lessee  and  also  from  the  State  Forestry  representativs  was  en- 
tirely burned  over,  although  it  seems  there  were  some  green  trees 
that  survived. 

In  1912  Governor  Norris,  through  his  appointee  State  For- 
ester Jungberg,  caused  an  investigation  to  be  made  of  this 
burned  over  section  with  a  view  of  selling  or  disposing  of  the 
same.  One  of  Governor  Norris's  timber  cruisers  in  a  letter  dated 
April  26,  1912,  recommiended  the  sale  of  all  of  the  timber,  both 
burned  and  green  on  the  tract  for  the  sum  of  |1,150.00.  Subse- 
quently (June  3,  1912,)  the  Montana  Logging  Company  was 
given  a  permit  to  cut  2,110,000  board  feet.  This  permit  was 
doubtless  based  upon  the  estimate  of  Cruiser  Cunningham  made 
in  1911  (one  year  after  the  fire)  which  showed  2,344,000  board 
feet,  of  which  234,000  board  feet  was  green,  thus  leaving  2,110,- 
000  board  feet  of  fire  killed.  The  permit  gave  the  Logging  Com- 
pany two  3^ears  in  which  to  remove  the  timber  which  was  sold  to 
them  at  a  price  of  forty  (40c)  cents  per  thousand  board  feet, 
or  a  total  sum  of  $850.00.  The  Norris-Galen  Land  Board 
made  this  agreement  and  doubtless  thought  it  advantageous  be- 
cause this  Company  was  logging  in  that  vicintiy  and  would  • 
therefore  give  a  better  price,  although  it  is  to  be  noted  that  they 
disregarded  the  recommendation  of  thieir  own  forester  that  all 
of  the  timber  on  the  land  be  sold  for  $1450.00.  This  recommen- 
dation appears  to  have  been  a  good  one,  beeause  the  permittee 
was  given  two  years  to  remove  the  timber  and  in  that  time  a 
great  deal  more  of  the  timber  would  die  from  natural  causes, 
and  it  appears  from  the  correspondence  that  after  being  burned 
over  the  remaining  live  timber  was  inflicted  with  a  beetle  pest 
which  continued  to  kill  a  large  number  of  trees.  The  extent 
of  the  beetle  damage  was  largely  augmented  by  the  damaged  - 
condition  of  the  living  trees  from  the  fire  which  had  swept  over 
in  1910. 

This  dead  tree  question  appiears  to  have  come  up  in  the 
correspondence  during  the  Norris-Galen  administration,  and 
the  Governor  Norris  State  Forester  well-knowing  that  after  the 
section  had  been  eut  over  would  possibly  not  be  capable  of  sale 
again  for  a  good  manv  years  and  that  these^  beetle  killed  trees 
would  rot  in  the  meantime,  in  answer  to  a  letter  of  December 
19,  1912,  directed  to  him  by  Boss  of  the  Logging  Company,  gave 
Boss  and  his  Company  permission  to  cut  all  timber  that  did  not 
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^^bear  green  limbs."  It  was  doubtless  upon  this  authirity  given 
during  the  Norris  administration  that  timber  other  than  fire 
killed  as  called  for  in  the  contract  was  cut.  We  also  find  that 
in  a  letter  of  eTanuary  6,  1913,  from  Cruiser  Wyman  to  the 
Forester,  complaints  of  the  trees  dying  from  beetle  infection, 
and  also  in  a  letter  of  October  8,  1913,  from  the  same  cruiser  to 
this  complainant  Fisk,  Wyman  refers  to  this  beetle  condition 
and  complains  that  his  original  recommendation  of  |1,450.00 
for  all  of  the  timber  on  the  section  was  not  adopted. 

After  the  permittee  went  into  possession  it  was  discovered 
that  there  had  been  a  trespass  by  the  permittee  in  the  cutting 
of  84,840  board  feet  of  green  timber,  A  demand  was  made  for 
payment  of  this  in  the  sum  of  |509.04  (trespass  price  of  f6.00). 
This  trespass  was  acknowledged  in  a  letter  of  September  19, 

1912,  but  it  was  claimed  that  oral  authority  had  been  given  to 
make  the  cutting.  This  oral  statement  between  the  Forester 
and  the  Comfiany  is  later  referred  to  in  the  correspondence, 
hence  it  was  doubtless  given.  Again  on  November  3,  1912,  the 
permittee  complained  of  the  |6.00  price,  particularly  on  account 
of  the  depreciated  condition  of  the  market  at  that  time.  Later 
the  here  complainant  Fisk  assumed  the  position  of  Acting  For- 
ester and  as  such  notified  the  Logging  Company  (in  the  midst 
of  their  work)  to  cease  opierations.    In  a  letter  of  October  21, 

1913,  from  the  permittee  to  complainant  Fisk,  the  then  Acting 
Deputy  Forester  complains  of  the  treatment  that  he  has  re- 
ceived and  also  of  the  trespass  price,  and  in  answer  to  this  letter 
in  a  letter  of  October  24,  1913,  complainant  Fisk  ties  up  the 
work  and  refuses  to  acknoAvledge  the  authorit}^  of  the  previous 
Grovernor  Norris  foresters  or  cruisers;  in  answer  to  this,  under 
date  of  October  30,  1913,  the  permittee  refers  complainant  Fisk 
to  his  permission  to  cut  (although  he  fails  to  call  Fisk's  atten- 
tion to  the  letter  permit  of  December  19,  1912, )  and  again  com- 
plains of  both  the  excessive  payments  and  the  unreasonable  de- 
lay. After  this  complaint  Fisk,  then  in  his  capacity  as  For- 
ester, made  an  inquiry  of  former  Forester  Jungberg  with  ref- 
erence to  the  conditions,  stating  that  the  Board  had  directed 
him  so  to  do.  We  find  no  record  in  the  Board  records  of  any 
such  direction,  and  we  are  prone  to  believe  it  was  a  use  of  offi- 
cial position  to  attempt  to  get  information  in  the  hopes  of  using 
the  same  for  political  purposes,  evidenced  by  complainant  Fisk's 
having  published  these  charges  in  a  paper  known  as  The  Mon- 
tana Progressive  on  October  29,  1914.  In  answer  to  this,  former 
Forester  Jungberg  writes  confirming  the  Ross  letter  of  October 
21,  1913,  Avitli  reference  to  the  Logging  Company's  authority, 
and  also  makes  note  of  the  fact  that  the  figures  were  only  esti- 
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mated,  and  of  the  opportunity  for  trouble  owing  to  the  fact 
that  the  permit  was  a  two  year  one.  Subsequently  the  permit- 
tee wrote  another  letter,  of  date  November  27,  1913,  to  complain- 
ant Fisk,  which  is  valuable  as  showing  the  permittee's  views  con- 
firming the  treatment  he  had  received,  as  evidenced  by  the  other 
correspondence,  particularly  that  of  complainant  Fisk.  The 
permittee  further  amplifies  his  position  in  a  letter  to  Fisk  of 
date  December  10,  1913.  There  is  also  a  letter  in  the  file  that 
shows  that  Cruiser  Wyman  under  date  of  December  9,  1913, 
recommended  to  complainant  Fisk  a  sale  and  settlement  at 
1300.00.  Thus  it  appears  that  the  Governor  Stewart  Land 
Board  fell  heir  to  a  contract  carrying  unfortunate  conditions 
with  reference  to  timber  which  was  uncertainly  described  and 
that  was  sought  out  as  a  political  target  evidently  because  it 
was  connected  with  one  of  the  large  industrial  concerns  of  the 
state.  In  the  face  of  the  condition  which  it  found  and  the 
recommendation  of  previous  timber  cruisers  and  the  muddled 
condition  of  the  claim,  the  Governor  Stewart  Land  Board,  in 
a  way  similar  to  that  of  an  ordinary  business  man,  sent  their 
State  Land  Agent,  who  had  been  State  Land  Agent  under  a 
number  of  administrations  theretofore,  to  see  the  permittee 
and  make  a  report  on  the  condition  of  the  permit  and  find  out 
what  could  be  done.  State  Land  Agent  Whipple  did  this  and 
made  his  report  to  the  Govei^nor,  of  date  Februry  3,  1914,  with- 
out recommendation.  Later  upon  being  asked  for  recommen- 
dation he  recommended  that  a  demand  bie'  made  for  a  further 
payment  of  $119.17,  Avhich  demand  was  made  and  Avhich  pay- 
ment was  made,  thus  making  a  total  payment  to  the  State  on 
the  permit  of  |1478.23,  which,  it  will  be  noted,  is  in  excess  of 
the  original  recommendation  for  sale  made  during  the  Governor 
Norris  administration  in  the  cruiser  letter  of  April  26,  1912, 
before  referred  to. 

The  complainant  charges  an  additional  footage  of  lumber, 
which,  it  will  be  noted  in  the  Ross  letters,  is  denied  for  the  rea- 
son that  the  permittee  claims  that  this  timber  so  claimed  was 
cut  from  adjacent  sections  which  did  not  belong  to  the  State, 
which  the  permittee  was  cutting  at  the  same  time. 

From  a  discussion  of  the  matter  with  State  Land  Agent 
Whipple  we  are  convinced  that  he  had  made  a  careful  exami- 
nation of  all  of  the  facts  and  was  convinced  that  the  original 
permit  was  unfortunate  in  that  it  did  not  sell  all  of  the  timber 
on  the  section,  because  if  this  section's  fire  timber  and  all  of 
the  timber  on  the  adjacent  sections  was  cut  it  would  be  hard 
to  ever  make  another  sale  of  the  green  timber  on  Section  36,  in 
that  it  would  not  be  worth  while  for  anyone  to  go  in  for  this 
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alone.  And  furthermore,  as  appears  in  the  correspondencie 
with  cruiser  Wyman,  the  beetles  were  Ivilling  the  trees  and  in  a 
short  time  the  remaining  live  timber  would  be  dead  and  vrould 
soon  rot,  and  that  while  it  might  be  claimed  that  the  permittee 
was  a  trespasser  for  the  additional  board  feet  which  lie  cut  over 
his  permit,  he  certainly  had  good  evidence  that  he  was  not  a 
trespasser  from  his  orai  arrangements  with  the  letter.s  from  the 
State  Forester  (see  Chapter  118  of  the'  Twelfth  Ssssion  Laws, 
page  254,  for  his  authority  to  represent  the  state,  together  with 
the  customs  of  the  office),  and  also  that  there  certainly  had 
been  no  wrongful  or  criminal  intent  with  an}^  of  the  parties, 
and  that  the  permittee  certainly  felt  that  he  was  not  only  en- 
titled to  take  the  timber,  but  that  he  paid  an  adequate  and  rea- 
sonable price  therefor. 

So  that  to  summarize,  we  find  that  the  most  that  there  is  to 
Charge  B-2  is  that  there  was  an  unfortunate  contract,  but  that 
this  contract  was  made  by  the'  Norris-Galen  Land  Board  and 
not  by  the  Board  whom  you  are  now  investigating ;  that  neither 
the  former  Board,  nor  the  Board  now  under  investigation  acted 
with  any  wrongful  intent,  or  that  there  has  bieen  any  conceal- 
ment of  facts.  And  also  that  the  settlement  was  finally  ac- 
complished by  the  Board  now  under  investigation  in  an  amount 
in  excess  of  that  which  was  recommended  by  the  expert  of  the 
former  administration,  hence  it  having  been  so  recommended 
and  later  practically  co-incided  with  in  a  sxjecial  report  of  State 
Land  Agent  Whipple,  it  is  some  evidence  of  the  fact  that  the 
State  must  now  have  gotten  value  received. 

We  therefore  find  that  complainant's  charge  B-2  is  not 
sustained,  and  that  the  entire  transaction  having  been  left  by 
a  previous  administration  to  the  Stewart  Administration,  was 
handled  in  a  careful  and  businesslike  manner,  and  that  the  facts 
do  not  justify  any  further  claim  for  additional  payment  from 
the  permittee. 

CHARGE  C-3. 

This  charge  is  perhaps  the  most  serious  of  an,y  made  by 
the  complainant,  in  that  it  charges  the  Governor  of  the  State 
with  an  expenditure  in  expensie  of  f25,000.00  ^'in  giving  25  good 
fellows  a  good  time  in  the  mountains"  and  a  loss  of  approxi- 
mately $2,700,000.00  of  ^'the  funds  belonging  to  the  school 
children  of  the.  State,"  and  yet  we  find  at  the  outset  the  com- 
plaint of  a  discharged  employee  on  this  entire  transaction,  and 
at  the  finish  an  unsolicited  letter  of  commendation  from  a 
present  United  States  employee  in  high  official  position,  to- 
wit,  State  Forester  Silcox  of  Missoula,  in  a  letter  of  date  Janu- 
ary 27,  1917, 
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To  us  laymen,  these  two  letters,  one  of  charges  from  a 
discharged  employee  who  w^as  unable  to  hold  his  official  posi- 
tion, and  the  other  a  letter  from  a  Government  official  who 
seems  so  efficient  that  he  is  promoted  to  high  official  position, 
received  serious  consideration,  because  of  the  character  of  the 
testimony,  in  each  instance. 

The  change  calls  attention  to  the  law  which  provides  that 
whenever  the  Federal  Government  has,  by  the  creation  of  a 
Forest  Eeserve,  withdrawn  from  the  State's  right  to  appropri- 
ate, sections,  whether  surveyed  or  not,  which  would  or  may  be- 
come numbered  16  and  36,  as  is  provided  in  the  original  En- 
abling x4ct,  the  State  can  use  this  land  so  withdrawn  and  taken 
from  it  as  a  base  to  take  other  lands  in  lieu  thereof.  It  might 
well  be  called  a  lieu  land  selection.  In  the  Counties  of  Flat- 
head, Lincoln,  Sanders,  Mineral,  Kavalli  and  Missoula,  there 
was  a  large  amount  of  this  land  which  the  Government  with- 
drew by  including  it  in  a  Forest  Keserve  before  it  had  been  sur- 
veyed hence  before  the  State's  sections  16  to  36  could  be  located. 
On  account  of  the  decision  in  the  Belton  case  referred  to  by  the 
complainant,  the  State  Board  seems  to  have  deemed  it  advisable 
that  the  State  exchange  these  lands  within  the  Forest  reserve 
and  take  advantage  of  the  law  which  would  allow  it  to  make  lieu 
land  selections  elsewhere.  The  conqalainant  criticizes  the  meth- 
od which  was  adopted  by  the  Limd  Department  to  accomplish 
this,  criticizes  the  agreement  which  brought  it  about,  and  says 
that  the  State  has  lost  the  large  sum  of  |2,700,000.00  by  the 
trade,  and  in  his  charges  leaves  the  impression  that  the  621,725,- 
OC'O  board  feet  of  timber  involved  was  a  loss  to  the  State  (which 
charge  is  absolutely  untrue,  as  .evider^ced  by  the  record ) . 

(1)  At  the  outset  of  an  examination  of  these  charges  we 
are  met  by  a  complete  answer  to  the  first  charge  of  illegality, 
because  we  find  that  in  Chapter  81  of  the  Laws  of  the  Four- 
teenth Legislative  Assembly  (1915)  at  page  107-108,  these  con- 
tracts were  expressly  ratified  and  validated  by  a  solemn  legis- 
lative Act. 

(2)  We  also  find  at  the  outset  that  the  method  adopted 
(to-wit,  of  handling  it  through  the  State  Land  Agent  and  being 
handled  by  the  State  Board  of  Land  Commissioners)  is  ex- 
pressly authorized  by  lavr,  and  we  mention  the  fact  that  this 
authority  is  in  laws  subsequent  to  the  1909  law  referred  to  in 
the  Fisk  charges.  In  Chapter  118  of  the  Laws  of  tlie,  Twelfth 
Session  (1911)  at  page  254,  we  find  that  the  State  Land  Agent 
is  given  express  authority  to  ^^under  direction  of  the  State  Board 
of  Land  Commissioners     *    *    *    *    select  lands  in  lieu  of 
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those  sold  or  otherwise  disposed  of  by  tlie  United  States  in  Sec- 
tions 16  and  36." 

(3)  We  also  find  that  at  the  same  Session  of  the  Legisla- 
ture, to-wit,  the  Twelfth  Session,  evidently  in  an  effort  to  with- 
draiv  this  lieu  land  question  from  the  general  law  relative  to 
the  manegement  and  control  of  state  lands,  etc.,  there  was  a 
special  Act  giving  the  State  Board  of  Land  Commissioners  au- 
thority to  handle  this  question,  which  Act,  in  my  judgment,  is 
broad  enough  to  permit  them  to  handle  it  in  any  way  they  see 
fit.  An  examination  of  the  manner  in  which  it  was  handled, 
finished  off  as  it  is  by  the  favorable  comment  of  the  Government, 
evidences  that  it  was  handled  in  a  careful  manner. 

The  Act  referred  to  which  gives  this  Board  this  specific 
authority  is  Chapter  73  of  the  Laws  of  the  Twelfth  Session 
(1911)  found  at  page  145. 

To  summarize,  there  is  a  complete  defense  to  Charges  C-3, 
to-wit,  statutory  authority.  But  notwithstanding  the  legal 
question,  we  thought  it  well  to  investigate  the  fact  conditions 
also.  In  the  first  place  it  will  be  found  that  the  method  adopted 
in  Montana,  to-wit,  of  an  exchange  agent,  is  similar  to  that 
which  has  been  adopted  in  other  states, — ^Idalio  for  example— 
except  that  by  the  taking  of  a  present  employee  of  the  State, 
to-wit,  State  Land  Agent,  and  adding  this:  to  his  dutieis,  the 
Montana  Board  saved  a  salary.  To  accomplish  the  exchange 
the  Federal  Government  appropriated  $25,000.00  and  the  State 
of  Montana  appropriated  $25,000.00.  This  total  of  $50,000.00 
was  agreed  to  be  expended  jointly,  but  through  the  United 
States  Forestry  Service  upon  joint  approvals.  (It  might  here 
be  noted  that  if  $25,000.00  of  the  State's  money  was  spent  ^^in 
giving  25  good  fellows  a  good  time  in  the  mountains,"  the  Fed- 
eral Government  is  equally  culpable,  since  it  had  not  only  equal 
control  in  the  selection  of  crews,  but  in  the  expenditure  of  the 
money  as  well).  It  will  be  noted,  however,  upon  an  exami- 
nation of  the  record,  that  ouly  $32,000.00  was  spent,  or  $16,- 
000.00  to  the  State  of  Montana. 

The  method  adopted,  which  is  also  criticized,  that  of  run- 
ing  lines  by  compasses  and  not  stopping  for  a  complete  survey, 
seems  to  be  a  proper  one,  because  (1)  of  its  enormous  saving 
in  money  over  what  it  would  have  cost  to  have  had  the  land 
absolutely  located  by  survey;  and  (2)  it  appears  to  be  a  recog- 
nized custom,  evidenced  by  the  fact  that  it  was  used  by  the 
State  of  Idaho  in  a  similar  exchange,  the  Northern  Pacific  Kail- 
way  in  the  Mount  Kainier  National  Park  relinquishment,  and 
the  purchase  by  Mr.  Marcus  Daly  of  lands  from  the  Northern 
Pacific  Kailway,  in  addition  to  being  used  every  day  by 
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thousands  of  settlers  wanting  to  locate  on  nnsnrveyed  lands, 
who  cannot  wait  for  the  official  survey  or  afford  a  perfect  one. 
The  running  of  lines  in  th^  charge  under  discussion  seems  to 
have  been  very  well  done,  since  the  accuracy  of  the  crews  and 
work  is  evidenced  by  the  fact  that  the  Swan  River  area  map  now 
in  the  office  conforms  almost  exactly  with  the  United  States 
official  survey  which  has  just  been  completed,  but  has  not  yet 
been  fully  platted.  Further,  the  records  which  w^ere  assembled 
by  these  various  crews,  to-wit,  the  field  report  sheets  on  this 
exchange,  which  are  now  in  bound  volumes  in  the  Land  Office, 
bear  evidence  of  the  fact  that  they  could  not  be  faked,  they 
must  have  been  individually  examined.  They  are  to  be  rec- 
ommended for  their  appearance. 

Notwithstanding  the  legal  authority  before  mentioned  and 
the  fore.going  explanations  of  the  legitimate  manner  in  which 
it  was  handled,  we  believe  that  the  character  of  the  trade  and 
results  obtained  bear  evidence  of  the  fact  that  Charge  C-3  is  un- 
warranted, is  unfounded  and  is  totally  unfair  and  proves  con- 
clusively not  only  that  the  State  did  not  lose  |2,700',000.00, 
but  that  it  gained  almost  that  amount  over  in  profit.  The  land 
given  up  amounted  to  approximatel}^  400,000  acres;  121,1(50 
acres  was  found  to  be  from  this  joint  investigation  of  the  Gov- 
ernment and  the  State  distinctly  forest  and  did  contain  timber, 
to-wit,  648,320,000  board  feet;  the  remaining  acreage,  to-wit, 
278,840  acres  contains  so  little  timber  and  was  of  so  little 
commercial  value  as  timber  land  because  of  its  inaccessibility, 
as  to  be  practically  valueless  to  the  State,  certainly  not  to  ex 
ceed  $5-00  per  acre.  Furthermore,  this  was  located  largely  in 
the  rougher  portions  of  the  Counties  of  Flathead,  Lincoln,  Sen- 
ders, Mineral,  Missoula,  and  Ravalli,  so  that  any  exchange  of 
this  land  would  be  a  profitable  one.  An  examination  of  the  rec- 
ords discloses  that  this  entire  278,840  acres  was  exchanged  for 
good  farm  lands  in  eastern  Montana  which  are  worth  and  hnve 
been  bringing  from  |12.00  to  |25.00  an  acre,  so  that  this  trade 
certainly  has  the  appearance  of  being  a  profitable  one,  to-wit, 
a  gain  of  not  less  than  f7.00  per  acre,  or  in  rough  figures 
|1,871,880,.00. 

The  timbered  121,160  acres :  ThiS:  timber  being  located  on 
Sections  16  and  36  was  undoubtedly  of  less  commercial  value 
than  to  be  located  in  a  solid  body.  The  State  Land  Board  is 
entitled  to  no  credit  for  the  advantage  of  solid  body  location 
except  insofar  as  they  may  locate  the  solid  body  in  such  a  w^ay 
as  to  add  to  its  commercial  value.  This  they  did,  locating  it 
so  that  it  has  two  of  the  best  driving  streams  of  the  State  adja- 
cent to  it  and  a  line  of  the  Great  Northern  Railway  running 


—13— 


along  the  edge  of  and  through  it.  We  also  believe  from  our  per- 
sonal knowldge  of  the  country  in  question  that  the  lands  thus 
selected  for  their  timber  are  lands  which  Avill  have  a  later  \alue 
for  agricultural  purposes,  possibly  greater  than  had  they  been  , 
scattered  throughout  a  forest  reserve.  As  to  the  actual  tim- 
ber on  the  land,  we  find  on  page  22  of  the  State  Land  Exchange 
Reports  in  the  summary  of  the  exchange,  that  they  exchanged 
footage  for  footage  of  actual  board  feet,  and  also  that  they  en- 
deavored to,  as  far  as  possible,  get  the  same  character  of  timboi\ 
We  also  find  that  the  State  Forestry  Department  feels  that  this 
charge  is  unwarranted  and  unfair,  and  that  the  District  For- 
ester at  Missoula  wrote  an  unsolicited  letter  to  Mr.  Miller  coiii- 
menting  on  this  charge  and  the  facts  involved.  Feeling  that  the 
commendation  by  a  man  of  his  experience  and  official  position 
was  worthy  of  consideration,  we  quote  the  letter  at  length : 

^^UNITED  STATES  DlEPAETMENT  OF  AaRICULTURE 

■    Forest  Service 
District  1. 

Address  Reply  to  Federal  Building, 

District  Forester  Missoula,  Montana, 

and  refer  to  ^'L'' 

Montana  State  Exchage.     •  January  27,  1917. 

Mr.  Sidney  Miller,  Register  State  Lands,  Helena  Montana : 

Dear  Sir: — ^Mr.  R.  H.  Rutledge  has  called  my  attention  to 
the  charges  preferred  b}^  Mr.  Fisk  against  the  State  Land  Board 
in  connection  with  the  State  Land  Exchange.  Throughout  all 
the  Exchange  proceedings  the  State  Officers  and  the  Forest 
Service  did  everything  possible  to  assure  honest  and  thorough 
work.  Whenever  au}^  person  employed  did  not  measure  up  to 
the  requirements,  he  was  displaced.  The  men  engaged  were  all 
in  all  of  high  grade,  fitted  for  the  work  in  hand. 

The  task  of  identifying  the  scattered,  unsurveyed  sections 
16  and  36  was  a  difficult  one.  However,  every  precaution  was 
taken  to  secure  as  nearly  as  possible  an  exact  identification  of 
each  tract  on  the  ground.  If,  perchance,  there  were  examined 
areas,  the  boundaries  of  which  may  not  coincide  with  the  sec- 
tion lines  that  future  surveyors  shall  establish,  the  discrepan- 
cies will  be  negligible,  and  the  totals  of  lands  and  timber  on 
the  sections,  as  surveyed  will  not  appreciably  differ  from  those 
used  as  a  basis  of  exchange.  Magnetic  compasses  were  used 
in  running  out  lines.  To  have  used  more  refined  methods,  like 
fixing  locations  astronomically  would  have  involved  an  ex- 
pense wholly  unjustifiable. 
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The  records  of  the  Exchange  now  in  your  hands  gives  in 
detail  the  results  of  the  cruise;  of  each  section  examined,  and 
also  shows  the  location  of  each  tract  surrendered  by  the  State, 
and  the  corresponding  tract,  taken  in  lien  of  it.    It  is  perfectly 
true  as  respects  particular  sections  the  amount  of  timber  on  a 
surrendered  tract  was  not  the  same  as  that  of  the  lieu  s(^ction. 
To  have  sought  lieu  sections  bearing  precisely  the  same  an Mint 
of  timber  of  the  same  species,  and  discounting  accessibility,  uf 
the  same  value,  would  have  been  a  physical  impossibility.  The 
total  acreage  and  the  gross  amount  of  timber  receiv^ed  by  tlie 
State  are  practically  identical  with  those  which  it  gave  up.  In 
this  connection,  too,  it  should  be  remembered  that  in  making 
the  Exchange,  no  account  was  taken  of  the  fact  tlia*  th(^  Ex- 
changed school  sections  were  ver.y  often  in  remote  an-l  almost 
wholl}^  inaccessible  places  where  the  timber  is  not  noAv,  jior  for 
a  ver}^  long  time  to  come,  will  be  of  any  commercial  value,  and 
where  the  lancl  itself  is  suited  only  to  timber  j)roduction.  In 
place  of  such  land  and  timber,  the  State  received  two  compact 
bodies  of  choice  timber,  readily  accessible  and  in  great  part 
growing  on  land  which,  when  the  timber  is  removed,  will  if 
the  State  so  wishes,  become  available  for  agricultural  use,  in 
the  economic  development  of  the  Commonwealth.    If  it  be 
thought  necessary  to  vindicate  the  good  faitli,  and  honest  en- 
deavor of  the  State  Board,  I  shall  take  pleasure  in  appearing 
before  the  Legislative  Committee,  with  all  the  files  and  records. 
These  are  complete"  here,  since  this  office  had  immediate  direc- 
tion of  the  Exchange  work.  I  Avould  say  in  this  regard,  though, 
that  it  will  be  necessary  to  do  this,  if  it  be  done  at  all,  between 
February  6th  and  12th,  for  after  that  date  I  shall  be  busily  en- 
gaged in  the  field,  and  cannot  make  a  trip  to  the  Capitol  after 
that  date. 

Very  truly  j^ours, 

F.  A.  SILCOX,  District  Forester.^' 

We  therefore  conclude  that  Charge  C-3  is  totally  without 
foundation  in  fact  or  in  law,  and  we  join  with  the  United  States 
Government  in  commending  the  State  Land  Board  for  the  ex- 
cellent manner  in  which  this  transaction  was  handled,  and  v:e 
believe  that  it  has  and  will  inure  to  the  great  benefit  and  profit 
of  the  State  of  Montana. 

CHARGE  D-4. 

Charge  D-4  is  fundamentally  a  legitimate  one,  but  we  be- 
lieve had  the  complainant  made  an  investigation  within  the 
last  year  or  two  he  would  have  found  that  the  Governor 


—15— 


Stewart  Land  Board  took  the  same  view  of  it  that  the  complain- 
ant did  in  1914,  to- wit,  that  to  avoid  any  question  as  to  th-  ir 
regularity,  the  practice  should  cease,  because  we  find  that  the 
Governor  Stewart  Land  Board  finding  that  this  practice  had 
been  indulged  in  by  previous  Land  Boards  prior  to  their  ad- 
ministration, ordered  that  the  practice  cease  notwithstanding 
the  prior  custom.  And  as  a  matter  of  fact,  the  Charge  P-4  is 
against  the  Stewart  Land  Board's  continuing  the  practice  with 
a  certain  land  applicant  which  had  been  inaugurated  in  pre- 
vious administrations  and  was  but  simply  the  carrying  out  of 
what  seemed  to  be  previous  agreements ;  and  in  this  connection 
we  mention  a  carrying  out  in  the  same  form  and  with  the  same 
form  of  bonxl  which  the  prior  administrations  had  adopted. 
For  this  reason,  to- wit,  that  the  Board  who  inaugurated  and 
adopted  this  practice  have  long  ceased  to  exist,  and  the  Gov- 
ernor Stewart  Board  here  under  investigation  are  the  ones 
who  have  stopped  the  practice,  it  would  seem  that  no  wrongful 
intent  or  wrongful  act  can  be  charged  against  the  Governor 
Stewart  Land  Board.  This  is  also  true  for  the  reason  that  the 
Governor  Stewart  Land  Board  in  the  land  under  discussion 
seems  to  have  obtained  in  the  selection  not  only  good  land,  but 
land  that  it  doesn't  have  to  take  the  hazard  of  selling,  because 
there  are  on  file  bonds  for  the  purchase  of  the  land  at  the  price 
which  the  state  has  fixed  for  its  lands  generall}^,  to- wit,  $10.00 
an  acre,  which  bonds  are  signed  by  respons'lde  pu^rtip-\  T])pr^^ 
is  a  possible  technical  legal  objection  to  these  bonds,  but  8 
criticism  of  the  Stewart  Land  Board  as  to  the  bonds  or  their 
form  is  not  just,  since  the  bonds  are  but  copies  of  ones  used 
under  prior  administrations,  and  the  present  Board  had  the 
right  to  assume  that  their  validity  had  been  tested  at  the  time 
they  were  first  used.  And  as  to  the  bonds  in  question,  the  signers 
are  men  of  such  unquestionable  financial  standing  in  the  State, 
that  undoubtedly  if  their  integrity  be  questioned  the  makers 
would  deposit  certified  checks,  if  necessary.  Furthermore,  this 
Charge,  to-wit,  that  land  selections  were  made  to  enable  holders 
of  other  landp  to  lease  them,  is  unfair  in  the  given  instance  not 
alone  because  of  this  practice  having  been  recognized  by  pre- 
vious Land  Boards  with  these  particular  parties,  but  it  is 
further  unjust  for  the  reason  that  in  the  case  of  these  selections 
the  State  of  Montana  has  a  guaranteed  purchaser  at  its  own 
price,  to-wit,  flO.OO  per  acre,  something  that  it  doubtless  can- 
not obtain  and  would  be  glad  to  obtain  with  reference  to  all 
of  its  lands. 

The  complainant  charges  that  the  lands  in  question  are  not 
worth  tlie  flO.OO.    From  an  investigation  we  find  that  this  is  a 
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disputed  question  of  fact;  the  State  Land  Agent  claims  that 
they  are  worth  that,  and  that  upon  public  sale  these  guaranteed 
bidders  may  possibly  have  to  bid  more  in  order  to  get  them. 
The  plats  give  the  appearance  of  well-located  land,  however, 
as  before  stated  this  is  a  disputed  question  of  fact,  which  can 
only  be  resolved  by  an  examination  of  the  land  on  the  ground. 

To  sumniarize,  the  Land  Board  under  investigation  but 
followed  an  established  practice,  already  used  and  provided 
bond  and  forms,  is  assured  of  a  sale  of  the  land  in  question  at 
its  minimum  price,  and  there  seem  to  be  no  other  applicants  for 
the  land  in  question,  hence  no  one  seems  to  have  been  morally 
wronged  in  the  transaction.  We  therefore  think  that  the 
charge  is  unfair  and  unreasonable  as  to  the  Land  Board  under 
investigation,  and  that  it  should  be  dismissed. 

CHARGE  E-5. 

This  charge  is  indefinite  and  uncertain,  in  that  it  woukl 
imply  that  laws  had  not  been  complied  with,  although  the 
charge  later  admits  that  the  proper  steps  were  taken.  In  sub- 
stance it  is  to  the  effect  that  under  a  law  (Act  of  August  18, 
1894,)  Congress  authorized  the  States  to  apply  for  surveys  of 
isolated  tracts  within  their  boundaries,  and  upon  the  survey 
being  made  and  the  state  taking  certain  steps  by  public  procla- 
mation, the  state  was  to  have  a  sixty  ( 60 )  days  preference  right 
to  select  lands  in  this  isolated  tract  after  they  were  officially 
surveyed,  and  that  acting  upon  this  authority  in  1910  Governor 
Norris  made  application  for  survey  of  Township  26  North  of 
Range  53  East  (lands  in  eastern  Montana  back  on  the  benches 
from  the  Missouri  River  in  the  Glasgow  land  district),  it  ife 
charged  that  State  Land  Agent  Whipple  from  here  on  out 
neglected  and  failed  to  handle  the  matter  in  a  businesslik  t  man- 
ner, and  that  Governor  Stewart  since  assuming;  his  office  on 
January  1,  1913,  has  failed  to  act  expeditiously,  with  th  j  result 
that  a  large  number  of  settlers  got  in  on  this  land  (evej",;  quar- 
ter section  of  it  but  one)  and  that  thus  a  preference  right  ,vas 
created  in  the  settler;  and  further,  the  so-called  dereliction  of 
duty  would  now  work  an  injustice  on  either  the  settler  or  the 
State  in  the  loss  of  the  lands,  or  the  loss  of  the  settler.  It  is 
charged  that  when  the  ria^ht  was  claimed  by  Governor  Norris 
in  1910,  the  Glasgow  Land  Office  should  have  been  adA'Ised  of 
it  and  marked  this  off  on  their  plat  books,  so  that  entrymen 
would  not  have  to  come  in,  but  that  for  some  reason  this  .vas 
not  done;  and  that  Land  Agent  Whipple  committed  a  grave 
dereliction  in  that  he  did  not  go  down  and  follow  this  up  in  the 
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Glasgow  Land  Office  at  once  in  1910  and  not  wait  until  the  time 
that  he  did  go,  to-wit,  under  the  administration  of  Governor 
Stewart  in  1913,  and  that  on  account  of  these  dereliction^^ 
of  this  land  was  taken  and  claimed  adversely  to  the  Sr/ite. 
The  charges  give  the  distinctly  false  impression  that  they  were 
thus  lost  to  the  State,  to-wit,  a  loss  of  f 113,440.00.  We  use  the 
word  ^^false"  advisedly,  because  the  State  of  Montana  can  never 
lose  its  rights  of  selection  because  of  prior  entry  or  claim  by  the 
Government  by  a  settler,  by  a  corporation,  or  otherwise,  it  is 
always  entitled  to  make  lieu  land  selections,  and  it  simply  uses 
the  lands  that  may  be  thus  adversel}^  claimed  as  base  lands  to 
trade  for  lieu  lands).  The  answer  to  this  charge  segregates 
itself  into  three  heads :  ( 1 )  The  legal  answer ;  ( 2 )  the  moral 
answer;  and  (3)  the  business  answer. 

(1)    The  legal  answer:    Charge  E-5  purports  to  charge 
that  the  State  lost  lands  that  it  was  entitled  to.    In  the  first  - 
place  the  complainant  failed  to  fully  examine  the  records,  f«u" 
had  he  done  so  he  would  have  found  that  even  though  ther^  ere 
no  settlers  on  the  land  in  question  the  State  of  Montana  never 
could  have  taken  it,  and  the  State  of  Montana  was  so  advi.^ed 
during  the  administration  of  the  Norris-Galen  Land  Koard. 
An  examination  of  the  correspDndence  in  the  State  Land  Office 
concerning  this  particular  bit  of  land,  and  found  In  the  (rlas- 
gow  Land  Office  file,  discloses  that  in  February  1910,  -Governor 
Norris  made  application  under  the  Act  of  1894,  before  referred 
to  for  the  land  here  in  question,  together  with  other  lands,  and 
that  the  usual  proclamation  Avas  had  and  published  as  required 
by  law  in  the  Searchlight,  a  newspaper  ijublished  at  Culbert- 
son,  Montana,  once  a  week  for  thirty  days  beginning  April  4, 
1910,  and  that  the  Governor  transmitted  the  State's  application 
to  have  the  land  surveyed  in  the  usual  manner.  Unfortunately 
the  letter  of  the  land  department  at  Washington  in  response 
to  this  letter  of  Governor  Norris'  was  written  direct  to  the  Gov- 
ernor, and  we  find  was  never  transmitted  by  Governor  Norris' 
office  to  the  Land  Board,  but  still  remains  in  the  Governor's 
office  files.    It  is  a  letter  known  as  letter  ^'E"  of  date  Febru- 
ary 21,  1910,  and  directed  to  the  Governor  of  Montana.  The 
land  office  file  does  disclose  that  subsequently  when  Land 
Agent  Whipple  in  an  abundance  of  caution  and  precaution  was 
investigating  these  lands  two  years  prior  to  the  time  he  would 
have  a  right  to  select  them,  he  found  that  the  Glasgow  Land  Of- 
fice had  not  marked  them  off  on  their  plats.    He  accordingly 
had  Mr.  Oker,  the  Register,  direct  a  letter  to  the  Land  Depart- 
ment at  Washington  to  know  the  reason  why  settlers  had  been 
permitted  in  on  tliis  Township  26.    In  response  to  this  letter. 
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the  Land  Department  at  Washington,  under  date  of  December 
11,  1913,  in  letter  '^E  JSW  66623"  responded  as  follows: 

^^You  further  state  that  one  of  these  townships,  Tp.  26 
N.  K.  53  East  has  recently  been  surveyed,  and  will  soon  be 
opened  for  filing,  you  desire  to  have  the  matter  cleared  up  as 
soon  as  possible,  to  avoid  further  complications  with  any  of 
the  settlers  who  have  gone  into  said  township,  which  is  included 
in  the  Governor's  application. 

In  reply,  you  are  advised  that  on  examination  of  the  offi- 
cial records,  it  appears  that  by  office  letter  '^E"  of  February 
21,  1910,  the  Governor  of  Montana  was  informed  that  the  town- 
ships in  his  list,  were  surveyed,  or  under  contract,  consequently 
the  application  (the  State's  application)  for  withdrawals  was 
not  alloived;  and  in  view  of  the  further  fact  that  all  of  said 
townships  are  embraced  in  coal  withdrawal  No.  1,  Executive 
Order  of  July  the  9th,  1910,  it  would  appear  that  no  further 
action  can  be  taken  by  this  office  in  the  matter  of  securing  any 
preference  right  of  the  State  to  make  selections  of  lands  in  Tp. 
26  North  Eg,  53  East  when  the  same  shall  be,  opened  for  entry." 

The  letter  referred  to,  to-wit,  the  letter  to  Governor  Norris 
of  date  February  21,  1910,  absolutely  corroborates  this,  so  that 
as  a  matter  of  fact  if  State  Land  Agent  Whipple  had  done  all 
in  his  power  to  get  these  lands,  he  never  could  have  gotten  them 
for  the  State  of  Montana,  because  the  Government  refused  to 
permit  the  State  to  exercise  its  preference  right,  and  the  lands 
had  been  withdrawn  under  an  Executive  Order.  Had  com- 
plainant Fisk  investigated  this,  we  doubt  if  he  would  have  made 
this  charge. 

(2)  The  moral  answer  is,  that  the  charges  claim  that  no 
businesslike  effort  was  made,  and  failed  to  recognize  that  a  real 
and  intelligent  businesslike  effort  was  made,  and  also  that  over 
half  of  the  lands  in  question  had  preferential  settlers  rights 
prior  to  any  time  that  Land  Agent  Whipple  could  have  gone 
on  the  land.  As  a  matter  of  fact  there  was  a  businesslike  ef- 
fort made.  In  the  summer  of  1913  the  survey  of  this  land  got 
Avell  under  way ;  as  soon  as  State  Land  Agent  Whipple  learned 
of  this  he  instructed  Mr.  Brulo  of  his  office  to  go  there  and 
when  the  survey  was  completed  enough  on  the  ground  to  intelli- 
gently locate  the  land,  to  go  ahead  and  examine  the  land  and 
make  plats  of  it  for  the  purpose  of  Montana  selections  and  make 
a  full  investigation  and  plat  thereof.  This  was  done  in  1913. 
This  investigation  was  a  full  and  complete  one  and  descriptive 
plats  are  on  file  in  the  Land  office.  The  survey  and  its  ap- 
proval and  final  platting,  was  not  completed  until  the  early 
summer  of  1915  (see  U.  S.  Government  survey  records,  copies 
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of  which  are  in  State  Land  Office)  two  years  later,  and  the  rule 
and  laAV  are  that  the  State's  rights  for  preference  are  within 
the  sixty  (60)  days  after  this  final  platting  and  approval  of 
the  survey,  so  that  as  a  matter  of  fact  Land  Agent  Whipple  in 
what  would  seem  to  have  been  an  abundance  of  caution,  was  on 
the  job  trying  to  get  in  shape  to  make  intelligent  locations  ap- 
proximately two  years  before  he  had  any  right  to  go  there. 

The  charge  is  made  that  8120  acres  of  land  were  thus 
selected  and  that  they  all  contained  settlers,  hence  the  State  was 
13ut  in  the  false  position  of  being;  compelled  to  drive  out  that 
which  it  most  desired,  settlers,  by  claiming  the  settlers'  lands. 
This  charge  is  wrong,  because  neither  State  Land  Agent  Whip- 
ple, nor  anybody  else  had  a  right  to  go  there  prior  to  Governor 
Norris's  request  for  withdrawal  in  February  of  1910,  and  an  ex- 
amination of  the  plats  and  reports  of  Field  Agent  Brulo,  to- 
gether with  his  notes  thereon,  discloses  that  of  these  8120  acres 
(as  a  matter  of  fact  8100  acres)  960  were  entered  upon  in  1907, 
and  3320  were  entered  upon  in  1909  by  actual  settlers,  so  that 
4280  acres  (more  than  half  of  the  acreage  complained  of)  had 
already  been  taken  up  by  these  settlers  before  anybody  could 
act.    These  records  also  disclose  that  this  settlement  continued 
as  follows:    In  1910,  320  acres;  1911,  1440  acres;  1912,  880 
acres;  1913,  1480  acres;  so  that  the  total  acreage  of  8400  acres 
had  been  completely  entered  by  settlers  two  years  before  the 
State  of  Montana  could  have  any  right  to  make  actual  selec- 
tions, to-wit,  two  years  before  the  approval  of  the  plats  and 
surveys,  after  which  date  Montana's  sixty  (60)  day  period  of 
selection  would  start.    It  is  noticeable  here  that  in  the  two 
years  prior  to  Governor  Norris's- request  there  was  more  land 
taken  by  settlers  in  the  tract  in  question  than  in  the  total  four 
years  following,  up  to  the  time  Land  Agent  Whipple  went  on 
the  ground  on  his  own  initiative.    Thus  it  will  be  seen  that  the 
charges  are  morally  wrong,  in  that  the  entry  of  settlers  which 
is  complained  of  was  over  half  accomplished  before  the  State 
of  Montana  ever  moved  in  1910,  and  was  entirely  accomplished 
two  years  before  it  had  any  right  to  move.    Complaint  is  made 
that  Land  Agent  Whipple  should  have  examined  the  records  of 
the  Land  Office  at  Glasgow  to  find  why  it  was  that  these  set- 
tlers were  coming  in  here  and  that  the  Glasgow  Land  Office  did  . 
not  have  these  lands  marked  for  withdrawal.    The  reason  was 
two-fold ;  one  because  he  found  from  his  examination  that  over 
half  of  the  acreage  settled  antedated  any  right  the  State  of 
Montana  could  hope  to  assert;  and  secondly,  because  had  he 
examined  it,  the  Government's  Land  Agent  at  Glasgow,  together 
with  the  United  States  Government,  would  have  referred  him 
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batk  to  letter  '^E^'  of  February  21,  1910,  wliicli  was  m  the  files 
of  the  Governor's  office,  which  clear states  that  the  State  of 
Montana  could  not  take  srnj  of  these  lands.  It  i;s  true  thnt 
had  the  letter  referred  to  been  transmittd  from  the  Governor's 
office  to  the  Land  Office  in  1910  doubtless  Mr.  Whipple  wou' I 
not  have  taken  the  time  of  his  subordinate  to  make  the  investi- 
gation that  he  did  of  the  land  in  question,  but  this  is  no  fault  of 
Land  Agent  Whipple,  and  the  loss  to  Montana  in  time  and 
expense  we  find  could  not  have  exceeded  fSO.OO. 

(3)  The  buisenss  answer  to  the  charge  is,  that  the  charge 
is  wrong  in  conveying  the  impression  that  Montana  lost  these 
lands.  As  before  stated,  ^lontana  could  not  at  that  or  this 
stage  of  its  development  lose  its  right  to  lands,  so  that  to  pro- 
tect against  just  such  situations  as  this  the  State  on  March  10, 
1910,  evider.ly  to  protect  against  this  very  proposition,  made  a 
request  of  the  Government  for  survey  and  preference  right  to 
make  selection  in  500,000  acres  of  land  in  Sheridan  and  Valley 
Counties ;  again  in  1911,  after  the  State  Land  Agent  found  that 
he  could  not  get  his  selections  which  he  attempted  to  make  in 
1913,  the  Governor  Stewart  Land  Board  made  a  request  for  sur- 
vey and  preference  right  for  approximately  255,000  acres  in  Cus- 
ter and  Fallon  Counties  (see  records  of  October  12,  1914)  and 
again  for  approximately  100,000  acres  in  Fergus  County  (see 
records  of  October  3,  1914),  so  that  we  are  of  the  belief  that  in 
these  tremendous  acreages  Montana  had  ample  protection  for 
that  which  it  is  claimed  she  lost  in  these  Missouri  River  benches. 
We  also  find  that  even  today  with  this  tremendous  acreage 
which  it  has  asked  the  privilege  to  have  a  preference  right  in,  it 
only  has  a  preference  right  of  base  selctions  of  24,270  acres,  and 
that  for  this  it  has  other  withdrawal  selections  in  addition  to  the 
ones  which  I  have  just  enumerated. 

To  summarize,  the  records  show  that  the  State  could  never 
have  gotten  this  land ;  that  State  Land  Agent  Whipple  Avas  two 
years  ahead  of  his  right  in  trying  to  get  it  in  ignorance  of  the 
fact  that  he  could  not  ever  obtain  it,  and  lastly  that  the  State 
of  Montana  has  not  lost  by  it,  but  has  rather  gained  settlers  and 
has  ample  protection  in  the  future. 

In  conclusion,  we  find  that  there  are  no  other  charges  ex- 
cept these,  that  unfortunately  lose  their  force  by  coming  from  a 
discharged  employee,  and  that  the  charges  in  question  are  in 
fact  of  no  force  and  should  not  be  considered,  because  they  were 
totally  and  wholly  unproven,  and  an  examination  of  the  trans- 
actions involved  shows  that  the  best  interests  of  the  State  and 
the  funds  in  question  were  fully  protected,  and  that  the  State 
has  profited  in  almost  every  transaction.   Our  examination  into 
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these  charges  confirms  us  in  the  belief  that  they  were  doubtless 
refused  by  the  Lgislative  Assembly  in  1915  because  of  their  being 
without  merit  and  unfair,  and  we  completely  exonerate  both  the 
1913-16  Land  Board  and  the  1909-12  Board  as  well. 
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